
Liberal Reform Initiatives to tackle the Public Liability
and Insurance Crisis

I.  Introduction

Victoria continues to face a crisis in public liability and insurance.  Sporting associations,
community groups and small businesses have been hit hard by massive premium
increases and, in some cases, an inability to get insurance cover at all.

As in so many other policy areas, the Bracks Labor Government has done little to address
the crisis.  In typical fashion, Labor have hosted talkfests, written letters to the Federal
Government, blamed insurance companies and tried to take credit for the actions of
others, such as the pooling arrangements put in place by the Municipal Association of
Victoria.

To this day, Victoria remains the only mainland State which has not brought in legislation
to address vital law reform issues which Labor Governments in other States have already
acted on.

The consequences for Victoria of Labor's inaction were graphically demonstrated by the
recent announcement that Suncorp-GIO would re-enter the public liability insurance
market in other States, but not Victoria.

Labor has belatedly accepted the need for State legislation, but the Government’s latest
announcements still fall short of the action required to properly tackle the problems.

Nothing in Labor’s package addresses the key factor behind much of the public liability
crisis: namely the proliferation of claims for minor injuries - claims that are often
unjustified or grossly exaggerated, and which result in substantial legal costs to
defendants and insurers if they are contested.

The Liberal Party, by contrast, has taken a decisive stand on the public liability and
insurance crisis.

In February 2002, the Liberal Party released “Time for Action”, a document which
outlined both immediate measures to assist community and sporting groups in gaining
affordable insurance, and legislative options to help reduce the upward pressure on
premiums.

The Bracks Government failed to act on the measures put forward in “Time for Action”.

In May, the Liberal Party introduced the Adventure Activities Protection Bill 2002 into
Parliament to address the cost and availability of insurance in the adventure tourism
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industry.  The Bill was strongly supported in the Legislative Council, but the Bracks
Government has refused to allow it to be debated in the Lower House.

The initiatives set out in this document build on “Time for Action” and the Adventure
Activities Protection Bill by detailing further reform initiatives to address the public
liability crisis.

II.  The Liberal reform initiatives to tackle the public liability
and insurance crisis

The Liberal reform initiatives set out in this document are designed to tackle head-on the
public liability and insurance crisis.

The Liberal initiatives are based a strong philosophical commitment to general principles
such as:

•  Encouraging personal responsibility;
•  Supporting community participation;
•  Prevention of injuries as well as treatment;
•  Fairness, certainty and common sense in our legal system;
•  Ensuring the seriously injured are properly looked after.

These initiatives place priority on reducing the risk of injury and making insurance
affordable for small business, sporting and community groups, thus ensuring that those
who are seriously injured remain properly looked after.

When insurance becomes unaffordable, citizens lose the confidence to participate in
sporting and community activities, and those who do suffer serious injury risk the
prospect of insufficient or non-existent compensation.

These Liberal initiatives will ensure that the law operates effectively to deter negligent
behaviour and to apportion the costs of injury appropriately.

These initiatives will also address the proliferation of exaggerated and unjustified claims
for minor injuries, which impose an enormous cost on community organizations, small
businesses and their insurers, and which in many sectors are the single biggest factor in
driving premiums higher.

In summary, the Liberal reform initiatives will:

1. Ensure that where people voluntarily engage in a risky recreational
activity, they accept responsibility for minor injuries incurred in the course
of that activity;
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2. Introduce proportionate liability where several defendants separately
contribute to an injury or loss;

3. Make law firms which take on cases on a “no-win, no-fee” basis responsible
for ensuring the other party’s costs are paid if their client loses the case and
is unable or unwilling to pay;

4. Require “no-win, no-fee” advertisements to disclose that the client will
generally be liable to pay the other side's legal costs if the client loses;

5. Allow reputable business and community organisations operating on State
Government land to obtain public liability cover jointly with the
Government at an incremental cost reflecting the risk involved, thus
eliminating the current requirement for them to provide $10 million of
cover to the Government before being allowed to operate;

6. Provide risk management guidelines to businesses and community
organisations through the Government’s in-house insurer, the Victorian
Managed Insurance Authority;

7. Assist industry and community associations to establish pooled risk
management and insurance arrangements;

8. Put industry associations and associations of community organisations in
contact with reputable and relevant potential overseas insurers where they
cannot find affordable insurance within Australia.

In addition to these initiatives, the Liberal Party agrees in principle with some of the
limited measures foreshadowed by the Bracks Government, subject to seeing the detail of
legislation.  These include:

9. A cap on general damages of $360,000;

10. A cap on loss of earnings awards equal to three times average weekly
earnings;

11. Restrictions on the legal costs payable to successful litigants in relation to
small claims;

12. Changes to the discount rate and interest rate used in calculating lump sum
payments;

13. Protection of volunteers and ‘Good Samaritans’ from being sued;
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14. Enabling payment of damages in regular instalments (‘structured
settlements’) rather than lump sums;

15. Pre-litigation procedures to encourage the early settlement of claims.

16. Restrictions on the right to claim damages where the injury is suffered
through criminal activity or where being drunk or under the influence of
drugs contributed to the injury.

With several of these measures, the Liberal Party has developed specific proposals to
ensure they operate fairly and effectively.

Each of the Liberal reform initiatives is outlined in greater detail below.  They do not
preclude consideration of further law reform measures arising from the Commonwealth
Government’s Review of the Law of Negligence or other Commonwealth – State
discussions.

All of these initiatives should be implemented as soon as possible.

In fact, most of these proposals could and should have been implemented or legislated for
in Autumn, before many community organisations and small businesses faced the need to
renew their insurance on 1 July.

III.  Initiatives in detail

1. Ensure that where people voluntarily engage in a risky recreational activity,
they accept responsibility for minor injuries incurred in the course of that
activity.

This policy extends the approach put forward by the Liberal Party in the Adventure
Activities Protection Bill introduced into Parliament in Autumn, based on work done by
the Mansfield Public Liability Insurance Taskforce and drafted by a senior Melbourne
barrister.

Under the Bill, people engaging in specified adventure activities give up their right to sue
for minor injuries when they undertake such an activity with a properly accredited
operator.  The right to sue for serious injuries remains unaffected by this measure.

This policy extends the principle to apply to all voluntary, recreational activities known to
have element of risk, eg most sports.  To provide certainty, the relevant activities will be
specified in the legislation or by regulation.

In the case of assaults and other intentional injuries, this limitation will not apply to legal
actions against the person intentionally inflicting the injury.  However, it will prevent
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claims for minor injuries against third parties, for example against a sporting club
alleging the club failed to do enough to deter its players from assaulting opponents on the
sporting field, or alleging the club failed to do enough to protect its own players from
assaults.

As with the Adventure Activities Protection Bill, for the protection to apply the operator
of the activity will need to be properly accredited as having appropriate risk management
and injury prevention measures in place.  An operator will be free not to seek
accreditation, in which case the general law will continue to apply to activities with that
operator.

Relevant industry associations and associations of community organisations which have
or acquire the necessary expertise will be authorised to accredit operators, subject to
proper safeguards of quality, fairness and non-exclusivity.

In the case of sporting competitions, it will generally be the peak body for that sporting
competition that will have the power and responsibility to accredit member clubs that
meet the necessary standards.

If the relevant operator is accredited there will be no need to obtain a signed waiver or
release from each participant. The protection from legal action will apply automatically.

This approach restores a sense of personal responsibility for undertaking recreational
activities with a known element of risk, at the same time as placing an emphasis on
prevention and risk management by operators as a quid pro quo for legal protection and
still leaving full legal rights in place if a person suffers a serious injury due to negligent
conduct.

Despite claims by the Bracks Government to the contrary, this approach is not
constrained by the terms of Commonwealth amendments to the Trade Practices Act.  The
approach is based on the same legal principles as the Transport Accident Commission
scheme, so that if this approach were constitutionally invalid, so would be the TAC
scheme.  In fact, the constitutional validity of the TAC scheme has never been called into
serious doubt.

This approach is thus far superior to the waivers model announced by the Bracks
Government.  It would appear that under that model people could be asked to give up all
legal rights to sue, even for the most serious injury caused by clearly negligent conduct
by the operator of a facility or activity.

Furthermore, the waivers model will not provide certainty to an operator, and thus is less
likely to improve the cost and availability of insurance, because a claimant's lawyers will
always be able to argue that the waiver was not properly drafted and thus does not apply
to their claim.
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The Trowbridge Report to the Insurance Issues Working Group of Heads of Treasuries
(30 May 2002), pp. 4-6, favours protection by statute rather than by contractual waiver,
and has recommended that accreditation by government or industry body be a condition
of such protection.  It has also recommended that the activities eligible for protection be
explicitly listed by regulation or otherwise.

2. Introduce proportionate liability where several defendants separately
contribute to an injury or loss.

This reform will discourage plaintiffs making claims against a wide range of people for
any loss, even if the person or organisation sued had only a remote connection to the loss
or there is only minimal evidence of fault.  This phenomenon is known as the "deep
pocket syndrome".

This reform is particularly important for professional indemnity insurance.  For example,
professionals such as engineers, architects or building surveyors can be dragged into
disputes on the allegation that poor design or inadequate inspection contributed to an
accident or to a defective building or other structure, even though the main claim is
against a builder or contractor who performed the work in a faulty manner.  Even if the
court finds that the professional's work was only a small contributor to the accident or
other loss, under the current law the professional concerned can be forced to pay 100% of
the damages if the builder or contractor has gone broke or won't pay.

This has contributed to many professionals finding it increasingly difficult to obtain
insurance cover.

The principle should be that where various parties have separate responsibilities which
contribute to a loss, each party should be responsible for paying only their proportionate
share of the damages.

Proportionate liability has worked well in the building industry since it was introduced by
the Kennett Government.

This measure has been called for by The Institution of Engineers, Australia and other
professional bodies.

The Carr Government has announced that it intends to introduce proportionate liability
for non-personal injury cases.  The Commonwealth's Ipp Review of the Law of
Negligence is to report shortly on ways of implementing proportionate liability for
personal injury cases.
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3. Make law firms which take on cases on a “no-win, no-fee” basis responsible
for ensuring the other party’s costs are paid if their client loses the case and
is unable or unwilling to pay.

This will stop lawyers taking on no-win no-fee cases and leaving the party being sued or
their insurer unable to recover their costs even if they successfully defend the claim.

The responsibility of the loser to pay the other party's costs is the greatest protection
stopping Australia going fully down the American litigation path.  However, this
protection breaks down where a successful defendant has no prospect of recovering the
costs to which the defendant is entitled.

Until recently, "no win, no fee" arrangements were generally prohibited by common law
or under the rules regulating the legal profession.  Their legalisation has helped people
with just claims to bring legal actions they could not otherwise afford, but the excesses of
the system have brought it into justifiable public disrepute.

This measure should not reduce legitimate access to justice, as law firms should still be
willing to take on cases with good prospects of success. It may be appropriate in certain
circumstances to increase the amount of "uplift" or extra fee allowed to a law firm on
winning a case where they have taken on greater risk on behalf of their client.

This measure has been called for by the Australian Medical Association.

4. Require “no-win, no-fee” advertisements to disclose that the client will
generally be liable to pay the other side's legal costs if the client loses.

This will make people aware of the risks and responsibilities if they undertake a no win
no fee legal action.

Other laws relating to misleading advertising and inaccurate explanation to potential
clients of no-win, no-fee legal services should also be more strictly enforced to prevent
the misleading of potential clients about the possible damages to be obtained or the costs
required to be paid.

5. Allow reputable business and community organisations operating on State
Government land to obtain public liability cover jointly with the
Government’s public liability cover, at an incremental cost reflecting the risk
involved.

If taken up by the operator concerned, this option would remove the need for the current
State Government requirement for the operator to provide the Government with $10
million of public liability cover before they are allowed to operate on State Government
land.
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The requirement to provide $10 million of public liability cover has become a major
obstacle to many adventure tourism operators who are still struggling to remain in
business.  While the requirement may not have caused difficulty in times when insurance
was readily available, now the cost and limited availability of insurance means new
solutions must be found.

The State can't offer cover to everybody who wants to conduct activities on public land,
but it makes sense for the Government, through the Victorian Managed Insurance
Authority (VMIA) jointly to manage the risk arising from the operations of reputable
businesses and community organisations the activities of which are of value to the
community.  In most instances, the cost is likely to be far less than requiring them to
obtain separately $10 million of public liability cover. However, it will be at the
operator's option as to whether or not to go into joint cover with the Government.

This measure was included in the Liberal Party's February 2002 "Time for Action" plan.
If it had been implemented by the Bracks Government at that time, many of the 60 or
more tourism operators who have been forced to close since then may still have been in
business today.

With recreational activities known to involve risks, such as adventure tourism, the offer
of such cover will be linked to the operator concerned having proper accreditation under
the principles outlined earlier in this document.

6. Provide risk management guidelines to businesses and community
organisations through the Government’s in-house insurer, the Victorian
Managed Insurance Authority;

This measure was also included in the "Time for Action" plan and should have been
implemented by the Bracks Government months ago.

The making available of such guidelines has now been recommended by the Trowbridge
Report, pp.35-36.

7. Assist key industry and community associations to establish pooled risk
management and insurance arrangements.

The Trowbridge Report, pp.37-41 encourages such schemes provided they are not fully
self-insured.  This measure was also included in the "Time for Action" plan.

8. Put industry associations and associations of community organisations in
contact with reputable and relevant potential overseas insurers where they
cannot find affordable insurance within Australia.

If the Government had acted on this measure when put forward in the "Time for Action"
plan, it may have helped avoid people being driven in desperation to less reputable or
reliable overseas insurers.
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The Liberal Party also agrees in principle with some of the limited initiatives
foreshadowed by the Bracks Government, subject to seeing the detail of legislation.
These include:

9. A cap on general damages for personal injury awards of $360,000, indexed to
CPI.

This restriction does not apply to damages for economic loss (loss of earnings, etc) or for
medical and rehabilitation costs.

The Trowbridge Report, p.16, recommended this cap of $360,000, which is the cap on
general damages at common law under the TAC scheme.

General damages are a relatively small component of the multi-million dollar payouts
that attract headlines.  However, this measure sets a community standard for what is
reasonable.

 10. A cap on loss of earnings awards equal to three times average weekly
earnings.

This is broadly equivalent to the NSW upper limit of $2,712 per week.

It means that people need to take their own steps to protect against loss of earnings
greater than three times average weekly earnings.

Given the level at which the cap it set, it will not affect many claims. However, it reflects
the proposition that a defendant is not responsible for an "unusual" level of loss above the
cap level.

11. Restrictions on the legal costs payable to successful litigants in relation to
small claims.

The Liberal Party strongly believes that the costs expended in legal disputes should be
proportionate to the amount in dispute.  No-one but the lawyers win when a large part of
the amount being fought over ends up being consumed in legal fees and other costs.

Restricting the amount of legal costs payable to successful litigants will help lower the
overall costs of litigation and thus make it easier for insurers to defend unreasonable
claims, rather than concede for fear of the legal costs they might face if they lose.

Under the Government's proposal, no legal costs will be payable for damages under
$30,000, and a maximum of $2,500 will be payable in costs for damages between
$30,000 and $50,000.
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This policy is based on the Queensland legislative model.

Although not included in the Government's announcement, the Liberal Party considers
that the remaining aspects of the Queensland model should apply, so that where the
damages awarded by the court are higher than the plaintiff's final offer, the defendant
must also pay the plaintiff's costs of the trial.  Where the damages awarded by the court
are lower than the defendant's final offer, the plaintiff must pay the defendant's costs of
the trial.

12. Changes to the discount rate and interest rate used in calculating lump sum
payments.

The discount rate is the rate of assumed earnings on a capital sum in order to provide
future returns equal to the future economic losses that have been suffered.  This discount
rate should be based on a fair estimate of what lump sum is needed to provide such
returns, rather than using an artificially high discount rate in order to "under compensate"
the victim.

In Victoria the current discount rate in 3% generally, but 6% for motor accidents.  The
Trowbridge Report p.19 recommends 5% for public liability.

The Government proposes to set the discount rate at 5%.  However, the Liberal Party
considers it would be preferable to set the discount rate at the long term Commonwealth
bond rate prevailing at the time of the judgement.  This will allow the rate to adjust
automatically in line with current economic conditions

As well, the Liberal Party proposes to adopt the Trowbridge report recommendation
(p.18) that no interest be payable on pre-judgement pain and suffering damages and that
interest on other pre-judgement damages be payable at the long term Commonwealth
bond rate.

13. Protection for volunteers and ‘Good Samaritans’ from being sued.

Under the Liberal Party's proposal, the liability that would otherwise be incurred by
volunteers will be passed from the individual volunteer to the organisation for which they
work, provided that organisation has adequate public liability insurance.  This will mean
that volunteers are not deterred by the fear of legal action.

As well, a “Good Samaritan” who without expectation of fee or reward comes to the
assistance of a person who has been injured or is in danger of being injured, or provides
assistance to prevent property damage threatened by fire, flood or other emergency, will
be protected from liability for acts or omissions in good faith done while providing that
assistance.
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14. Enabling payment of damages in regular instalments (‘structured
settlements’) rather than lump sums.

This reform should allow damages to be better structured to the needs of injured persons,
rather than being provided in a lump sum which may prove to be too much or too little.

15. Pre-litigation procedures to encourage the early settlement of claims.

Under the Liberal initiatives, there will be a requirement of early notification of injuries
and potential claims.  This is important to insurers in knowing soon of potential
exposures.  It will also help prevent fraud and exaggeration as insurers can monitor such
potential claims.

Queensland requires notice to be given within 9 months of the incident or the first
appearance of symptoms, or within 1 month of consulting a lawyer about the possibility
of suing, whichever is first, unless there is a reasonable excuse.

As the Insurance Council of Australia points out (Ipp Review submission, July 2002,
p.27), where a claimant must give early notification, there should be a commensurate
obligation on defendants and their insurers to respond.

The Liberal initiatives also require mandatory early exchange of information, including
medical reports, prior to the commencement of Court proceedings unless special
circumstances exist.

This will also help insurers to monitor liabilities, deter fraud and encourage effective
rehabilitation.

16. Restrictions on the right to claim damages where the injury is suffered
through criminal activity or where being drunk or under the influence of
drugs contributed to the injury.

Large payouts awarded to a person for injuries suffered due to their criminal activities or
drunken or drug-affected behaviour bring the legal system into disrepute and unfairly add
to the cost of insurance premiums.

However, care must be taken in drafting to specify the types of offences and other
circumstances in which the restrictions will apply.
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IV. Conclusion

Dithering and delay by the Bracks Labor Government has left many businesses and
community organisations across Victoria with no end in sight to the insurance crisis.

The "band-aid" measures the Government has applied at the last minute in sectors such as
adventure tourism and builders warranty insurance have been of limited benefit and
threaten to come unstuck.

The Government has failed to tackle the key problem of the proliferation of claims for
minor injuries driven by the ‘jackpot’ mentality, which are often without merit but which
nonetheless involve considerable legal expense to defend.

The Government must go beyond its own inadequate response and adopt the further
reform initiatives put forward by the Liberal Party in this document.

These reforms go to the core of the public liability crisis and provide a thorough and
considered range of initiatives which will help increase the availability of insurance, ease
the pressure on premiums, reduce the risk of injury and bring more justice, fairness and
certainty to the law.

9th September, 2002


